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KAREN & ANTHONY ROTI, et al, )
)

Complainants, )
)

v. ) PCB99-19
) (Enforcement- Noise,Citizens)

LTD COMMODITIES, )
)

Respondent, )

RESPONDENT’SMOTION TO FILE CLOSING BRIEF INSTANTER

Respondent,LTD Commodities,Inc., by its attorneys,Baizer& Kolar, P.C.,respectfully

requeststhatthePCBallowLTD to file instanterits closingbrief. LTD’s briefwasdueon Friday

April 18,2003.LTD’s attorneywasunableto completethebriefbyApril 18 becauseofdepositions

hehadscheduledtheweekofApril 14, 2003. Respondentsweregivenasix-weekextensionto file

theirclosingbriefandLTD requestsonly atwo-businessday extensionto file its brief.

WHEREFORE,LTD CommoditiesrespectfullyrequeststhattheIllinois Pollution Control

BoardacceptLTD’ s closingbriefforfiling instanteron April 22,2003andgrantComplainantsuntil

May 6, 2003(thesametwo-businessday extension)to file theirreply brief.

LTD Commodities

By___________
9oseph~.Kolar, one OfIts Attorne~s

ATTORNEYS FORRESPONDENT
BAIZER & KOLAR, P.C.
513 CentralAvenue,

5
th Floor

HighlandPark,IL 60035
847-433-6677
847-433-6735(Fax)



CERTIFICATE OF SERVICE

Theundersignedattorneycertifiesthat on April 21, 2003,heservedtheoriginalandnine
copiesoftheforegoingRESPONDENT’S MOTIONTO FILECLOSINGBRIEFINSTANTERby
FederalExpressupontheIllinois PollutionControlBoard, atthefollowing address:

Ms. DorothyM. Gunn
ClerkoftheIllinois Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

andonecopyby fax andregularmail uponthefollowing person:

StevenP. Kaiser,Esq.
33 E. WackerDrive
Suite 1750
Chicago,IL 60601
Fax: 312-782-4519
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ILLINOIS POLLUTION CONTROL BOARD ~PR22 2003

KAREN & ANTHONY ROTI, etal, ) S~/~OFILLlNO~5Pollution Control Board

Complainants, )
)

v. ) PCB99-19
) (Enforcement- Noise,Citizens)

LTD COMMODITIES, )
)

Respondent, )

RESPONDENT LTD COMMODITIES’ CLOSING BRIEF
REGARDING APPROPRIATE REMEDIES

I. Introduction

In its February15, 2001,decisionthePCBfoundthatLTD wasanuisanceregardingits

nighttimetruckingoperations.ThePCBorderedthis matterto hearing“to furtheraddress

appropriateremedies.” (February15, 2001,decision,p. 33). A PCBhearingofficerreceived

additionaltestimonyonOctober15-16,2002,andDecember9, 2002. On October16, 2002,

LTD’s vicepresidentofdistribution,JackVoigt, testifiedthat LTD would notoperateits second

shift (nighttime shift) asof October18, 2002. (JackVoigt, October16, 2002,p. 76). Mr. Voigt

explainedthatLTD wasableto shutdownits secondshift becauseit hadopenedanew

Napervillefacility thatreducedtrucktraffic in Bannockburn.(JackVoigt, October16, 2002,pp.

76-77). WhenMr. Voigt testifiedagainonDecember9, 2002,he confirmedthat LTD hadnot

operatedasecondshift sinceOctober18, 2002. (JackVoigt, December9, 2002,p. 74). This

testimonyby Mr. Voigt is veryrelevantto thesection3 3(c) factorsthePCBmustconsiderin

determininganappropriateremedy. However,theComplainantsbasicallyignore this crucial

evidenceandinsteadarguethatLTD shouldbuilda wall thattowers35 feetover its truckdock

employeesandwill cost$1.5 to 3.0 million. Clearly,with thechangedcircumstancesattheLTD



site,it would be grosslyunreasonableandcontraryto thesection3 3(c) factorsto requireLTD to

build anywall. For thesamereasons,any civil penaltywould be inappropriateaswell.

II. LTD’s ClosingArgument

A. CircumstancesHave ChangedAt LTD
SinceThe PCB’s February 15,2001,Decision

ThePCBmustconsiderthesection33(c) factorswhen“making its ordersand

determinations.”Thus,thefactorsmustbe consideredwhendeterminingan appropriateremedy.

As notedabove,asofOctober18, 2002,LTD wasnot evenoperatingatnight. Two section3 3(c)

factorsarevery relevantregardingthis changeofcircumstances.First, the“characteranddegree

ofinjury” is not thesameaswhenthePCBfoundLTD’s nighttimeoperationsto be anuisance.

Indeed,asofOctober18, 2002,thenuisanceno longerexisted! Thenuisancealsodid not exist

asofDecember9, 2002,whenMr. Voigt testifiedfor a secondtimeduring theremedyphaseof

this case.Thus,the“characteranddegreeof injury” factornow favorsLTD.

B. The Section33(c) “SubsequentCompliance”Factor Strongly Favors LTD

In theirclosingbrief, ComplainantsstatethatsinceFebruary15, 2001, “LTD did

absolutelynothingto find appropriatemethodsfor reducingthelevel ofnoiseat LTD or

preventingthenoisemigratingoff-site.” (Complainants’ClosingBrief, pp. 3-4). This statement

is false. It is an absolutemisstatementof therecordandstepstakenby LTD sincethePCB’s

February15, 2001,decision.

LTD’s warehousespacein Bannockburntotals350,000squarefeet. (February15, 2001,

decision,p. 5). In May 2001,afterthePCB‘s February15, 2001, decision,LTD openeda

facility in Naperville. (JackVoigt, October16, 2002,p. 75). This facility is 400,000squarefeet.
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(JackVoigt, October16, 2002,p. 58). Thevolumeof shippingatLTD’s Bannockburnfacility

droppedwhenLTD openedanewfacility in Aurora. (February15, 2001,decision,p. 4). When

LTD openedits Napervillefacility, thevolumedroppedevenfurther. (JackVoigt, October16,

2002,pp. 76-77). This dropin volumeenabledLTD to shutdownits night shift on Friday,

October18, 2002. (JackVoigt, October16, 2002,pp. 76-77). LTD did notwork anight,shift the

restofits busyseason.It only hadacoupleof trucksa night leaveLTD (andno incomingtrucks)

theweekofDecember9, 2002. (JackVoigt, December9, 2002,p. 74).Thisevidence

completelyrefutestheComplainants’argumentthat “LTD did absolutelynothing” to reducethe

migrationofnoiseto theirproperties.

Theclosingof LTD’s secondshift is very relevantregardinganappropriateremedy.Any

subsequentcomplianceis afactorto considerundersection33(c). Indeed,in its February15,

2001,decision,thePCB weighedthis factoragainstLTD because“the noiseproblemwas

ongoingasofthetime ofthehearing.” (February15, 2001, decision,p. 31). Sincethenoise

problemwasnotongoingasoftheremedyhearings,this factornowmustbe weighedin LTD’s

favor.

Contraryto Complainants’falseassertionin their closingbrief, LTD tookothersteps

afterFebruary15, 2001,regardingan appropriateremedyto thenoisecomplaints.First, LTD

furtherinvestigatedthecostto installawall. (SeeRespondent’sEx. K, May 21, 2001,proposal).

TheMay 21, 2001,proposalwasin additionto themanyotherproposalsLTD obtainedbefore

February15, 2001. ~ February15, 2001,decision,pp. 13-14). Sinceno one gaveLTD

assurancesawall would eliminatethenoisecomplaints,it did not pursueanoisewall further.

(JackVoigt, October16, 2002,pp. 74-75). As ofthehearinglastOctober,Dr. Schomerand
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SteveMitchell (whosecompanywould build anywall) werestill unwilling to assureLTD that

any wall would eliminatethecomplaintsin this case. (Dr. Schomer,October15, 2002,p. 178;

SteveMitchell, October15, 2002,pp. 245-46). No responsiblebusinesscanspendeven

$300,000on awall thatmaypossiblyeliminatethecomplaintsin this case.

LTD investigatedpossiblenoisemitigationmeasuresbesidesawall. First, LTD

investigatedthecostto encloseits truck dockoperations.This optionwasdeemedtoo costly.

(JackVoigt, October16,2002,pp. 51-52). LTD alsoinvestigatedinstallingabsorptivematerials

on thenorthfaceof its warehouse.However,this optionwasnotpursuedfurtherbecauseneither

Dr. TomThundernorDr. PaulSchomerbelievedit would be beneficial.(Dr. PaulSchomer,

October15, 2002,p. 188; Dr. Tom Thunder,October15, 2002,pp. 270-71).

Finally, LTD hascommittedto turningoff thebackupbeeperon its yard tractorat night.

It hasagreedto hire a dockpilot for useat nightto keeptrucksoff LakesideDrive. (JackVoigt,

October16, 2002,p. 53). Thesestepshavebeenunnecessarysofar becauseLTD hasnot

operatedanight shift sinceOctober18, 2002.

C. The Wall ProposedBy Dr. Paul SchomerIs Neither
Technically PracticableNor Economically Reasonable

As thePCBis aware,anothersection33(c)factoris the“technicalpracticabilityand

economicreasonableness”ofaproposedremedy.The25-foothigh, 520-footlongwall proposed

by Dr. Schomerdoesnotmeeteitherelementofthis factor.

1. Dr. Schomer’sWall Is Not Technically Practicable

David Lothspeich,theformervillage managerfor Bannockburn,testifiedatthehearing.

He testifiedthathewasfamiliarwith Bannockburn’szoningcoderegardingwalls. Mr.
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Lothspeichtestifiedthat theBannockburnzoningcodeonly permittedfencesand/orwalls up to

six feethigh. (David Lothspeich,October15, 2002,p. 150). Hetestifiedthata 25-foothighwall

wasnot allowedby thezoningcode.(David Lothspeich,October15,2002,p. 150). Mr.

Lothspeichfurtherexplainedthat Bannockburnhadavarianceprocedurein its zoningcode.

However,theexistingvarianceprocedureonly allows heightvariancesof up to 20 percentofthe

permittedheight of awall (six feethere). (DavidLothspeich,October15, 2002,p. 151). Thus,

assumingBannockburnapprovedafull 20 percentvariance(which is not agiven), LTD could

only buildawall thatwasapproximatelysevenfeettall. While LTD couldrequestBannockburn

to amendsomeprovisionofits zoningcodeto approvea25-foothigh wall, suchanamendment

is unlikely sinceit would apply throughoutBannockburn.Bannockburnundoubtedlydoesnot

wantto setaprecedentfor 25-foothigh walls throughoutthecommunity. Thus,thewall

proposedby Dr. Schomeris not technicallypracticablewhenit is notpermittedby

Bannockburn’szoningcode.

Dr. Schomer’sproposedwall is not technicallypracticablebecauseit cannotbe built

whereshownby Dr. Schomer.LTD hiredengineerEdwardAndersonto investigateif awail

couldbe built whereshownby Dr. Schomer. Mr. Anderson,aftermuchinvestigation,

determinedthattherewasafabricmeshthat supportedLTD’ sretainingwall in thedock area.

Mr. AndersonandJackVoigt sawtheactualfabric that supportstheretainingwall. (Edward

Anderson,October16, 2002,p. 15; JackVoigt, October16,2002,p. 44). Mr. Andersoneven

produceda drawingthatdepictedthesupport fabric. (~Respondent’sEx. M). With the

supportfabric,nothingcanbe built within 16 feetoftheretainingwall withoutdestroyingthe

retainingwall. (Respondent’sEx. M, p. 1; EdwardAnderson,October16, 2002,pp. 2 1-26).
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SteveMitchell oftheHuff Company,thecompanythatwouldoverseeconstructionof any wall,

agreedthatno wall couldbe built in the 16-foot zoneof influence. (SteveMitchell, October15,

2002,pp. 234, 245).

Complainantsmakemuchofthefact that LTD obtainedproposalsto build awall where

nowproposedby Dr. Schomer. This factdoesnot meanit is technicallypracticableto build a

wall there. Theproposalsubmittedto Dr. Schomercontainedthefollowing note:

“This proposalis baseduponnormalsoil conditions. Soil samplesmustbe
obtainedprior to final caissondesign. Actual soil conditionsmayeffect design
andcost ofcaissons.”

(~Respondent’sEx. K). Thesoil conditionsarenot normalin theareawhereDr. Schomer

proposesconstructionofawall. Mr. Andersontestifiedthatfill soil doesnotprovidethesame

supportfrom wind loadsasclaysoil. (EdwardAnderson,October16, 2002,p. 29). Mr.

Andersontestifiedthattherewasnecessarilyfill soil in the locationwhereDr. Schomerproposed

constructionof awall becauseofthefabricmeshusedto supporttheretainingwall. (Edward

Anderson,October16, 2002,p. 28). Theconstructiondrawingfor theretainingwall showsfill

soil depositedoverthevariouslayersoffabric. (SeeRespondent’sEx. M, p. 2). Thus,evenif

LTD hadcommittedto building awall, it wouldhavequickly learnedthat awall couldnotbe

built alongtheretainingwall.

Thewall locationrecommendedby Dr. Schomeralsois not technicallypracticable

becauseit posesa dangerto workersin thetruckdock area. Thetruck dock is abouttenfeet

belowthegradewhereDr. Schomerrecommendsconstructionof thewall. Thus, thewall

recommendedby Dr. Schomerwould tower 35feetabovethetruckdockarea. Photossubmitted

by LTD illustratethefrightening heightofthewall recommendedby Dr. Schomer.Respondent’s
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exhibitA is aphoto ofa light pole in theareawhereDr. Schomerrecommendsconstructionof

his 25-foothighwall. Thepole in thephotois28 feethigh. (RespondentEx. A; JackVoigt,

October16, 2002,p. 43).

No onein this casehasexperiencewith a 25-foothigh freestandingwall, let aloneone

built nextto a 10-foot gradechange.Dr. Schomercouldnotpoint to suchatall freestanding

wall anywhere.(Dr. PaulSchomer,October15,2002,p. 212). EdwardAnderson,theonly civil

engineerto testify in this case,only hasexperiencewith walls 18-20feethigh. (Edward

Anderson,October16, 2002,p. 27). Mr. Andersonbasicallyindicatedthat whenwalls getmore

than20 feethigh,theyareusuallyconnectedto threeotherwalls andcalledabuilding. (Edward

Anderson,October16,2002,pp. 27-28). SteveMitchell testifiedthathis companybuilt awall

26-feethigh, but thewall waslocatedin a field nearLibertyville. (SteveMitchell, October15,

2002,p. 237). Mostimportant,this wall hadasecondsidebuilt at aright anglethatprovided

supportfor sucha highwall. (SteveMitchell, October15, 2002,p. 242; EdwardAnderson,

October16, 2002,pp. 27-28). Similarly, thestructureto theeastof LTD andshownin

Complainants’exhibitB4 hasfour sideswhichadd strengthto thestructure. (EdwardAnderson,

October16, 2002,p. 29). Thewall proposedby Dr. Schomeris freestanding. It hasno other

rightanglewalls to supportthewall. Most important,it is proposedat theedgeofa 10-foot

gradechangewith workersdownbelow. Basedon thesafetyconcernof awall towering35 feet

aboveawork area,Dr. Schomer’sproposedwall is not technicallypracticable.

To avoiddamageto theretainingwall, ComplainantssuggestthatLTD shouldbuilda

wall outsidethesupportfabric’s “zoneofinfluence.” Thiswould placeDr. Schomer’sproposed

wall in LTD’s northparkinglot. (JackVoigt, October16, 2002,pp. 45-46). As notedbelow,

7’



thisproposalis not economicallyreasonable.However,thissuggestionis alsonot technically

practicable.In its February15, 2001,decision,thePCBconcludedthat it “will not orderthe

constructionof anoisewall if it would notbe effective.” (February15, 2001,decision,p. 32).

Dr. Tom Thunder,thenoiseexpertretainedby LTD, testifiedthata wall in theparkinglot would

notbe effectivebecausewalls aremosteffectivewhenbuilt closeto thesourceorreceiver. (Dr.

Tom Thunder,December9, 2002,p. 21). Dr. Schomeragreedthat “whenthebarrieris in the

middle,kind of out in theopen,thebarriersdon’t work aswell.” (Dr. PaulSchomer,October15,

2002,p. 114). •Thus, it is clearthatDr. Schomer’sproposedwall cannotbebuilt on theretaining

wall andcannotbebuilt in theparkinglot.

Dr. Schomer’sproposedwall is not technicallypracticablebecauseit is basedon aflawed

designandmisunderstandingofthefactsin thiscase.First, Dr. Schomerproposesa 150-foot

extensionofthewall (orrelocatingLTD’s exit ramp)becauseofnoiseproblemson Lakeside

Drive. (Complainants’Ex. A, p. 2). However,thePCBfoundthat “Complainantsdid not

stronglyobjectto thenoiseofthetruckson LakesideDrive.” (February15, 2001,decision,p.

22). Second,Dr. Schomerdeterminedthat a25-foot highwall wasneededbecausethe“critical

pathis soundfrom the12-ft highsourcethat reflectsoff thehardLTD wall, overthenoise

barrier, to thesecondfloor of the indicated[Weber]residence.” (Complainants’Ex. A, p. 4).

The 12-foothigh noisesourceis exhaustfrom trucks. (Complainants’Ex. A, p. 4). However,

theprimarycomplaintshereconcernnoiseatthe four-foothigh level. This is the level oftheair

brakeson trucksandthefifth wheel. (Dr. Paul Schomer,October15,2002,pp. 183-85).Dr.

ThunderagreedthatDr. Schomer’s wall wasnotdesignedto mitigatethenoiseat issuein this

case. (Dr. Tom Thunder,December9, 2002,p. 29).
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Dr. Schomerdeterminedtheheightofhis wall basedon theWeberhousebeing21 feet

abovetheelevationofthedock area. ($~Complainants’Ex. A, pp. 2 and4). However,Dr.

Schomerdid not considerthattheWeberhomeis significantly fartherawayfrom LTD thanthe

Roti andRosenstrockhomes. Dr. ThundertestifiedthattheWeberhomewaslessaffectedby

noisebecauseof its distancefrom thesource. (Dr. Tom Thunder,October15, 2002,p. 260;

December9, 2002,p. 18). Thesheerdistancebetweenthe WeberhomeandLTD’s dockareais

undoubtedlythereasonChristopherWeberis not affectedby noisefrom LTD. (February15,

2001, decision,p. 9). While Dr. Schomerspoketo theWeberstheday beforehetestifiedon

October15, 2002,hedid not askthemif thenoisewasnowaffectingtheirson. (Dr. Paul

Schomer,October15, 2002,pp. 181, 226).

2. Dr. Schomer’sWall Is Not EconomicallyReasonable

In this case,thePCBhasconcludedthat“the $300,000estimateforthenoisewall herein

is asignificantsum.” (February15, 2001, decision,p. 30). TheComplainants’responseto this

conclusionwas to proposeawall that costa miniumof$623,350! ThecostofDr. Schomer’s

wall wouldjumpto nearly$900,000 if another150-foot sectionwasaddedto thewall.

(Complainants’Ex. A, p. 2; Dr. Paul Schomer,October15, 2002,p. 206). As notedabove,Dr.

Schomer’sproposedwall cannotevenbebuilt for variousreasons.AssumingthatBannockburn

would amendits ordinancesandallow a25-foottall noisewall on top oftheretainingwall, such

awall wouldcost$1.5 to $3 million. (EdwardAnderson,October16, 2002,p. 26). Thecostofa

wall whereproposedby Dr. Schomerincreasesdramaticallybecausetheentireretainingwall

would haveto be demolishedandthentheretainingwall andnoisewall built asaunified

structure.A wall costingatleast$1.5million is not economicallyreasonableunderany

9



definition ofthatphrase.

As notedabove,a wall in LTD’s parkinglot (constructedawayfrom theretainingwall) is

not technicallypracticable.However,suchawall also is not economicallyreasonable.Jack

Voigt testifiedthatLTD alreadyhasinsufficientparkingat its Bannockburnfacility. LTD leases

about110 parkingspacesfrom anearbychurch. (JackVoigt, October16, 2002,pp. 44-45). Mr.

Voigt testifiedthat if thewall were built outsidethesupportfabric “zoneof influence,”LTD

would lose35-40parkingspaces.(JackVoigt, October16,2002,pp. 45-46). Mr. Voigt testified

thatBannockburnwill notallow LTD to leaseadditionalparking spacesoffsite. (JackVoigt,

October16, 2002,p. 47). Most important,Mr. Voigt testifiedthatthe lossof35-40parking

spaceswould depreciatethefair marketvalueof theentireLTD site. (JackVoigt, October16,

2002,pp. 48-49). While Mr. Voigt is not anappraiser,heworkedcloselywith consultantsand

architectsto designLTD’s 1995warehouseexpansion.(Tr. 1205-06). This expansionincluded

anemployeeparkinglot on the southsideof LTD’s warehouse.Thus,Mr. Voigt doeshavean

adequatebaseof knowledgeto concludethatlosing 35-40parkingspaceswould depreciatethe

overall valueoftheLTD site.

The constructionofevena $623,350noisewall is not economicallyreasonablefor other

reasonsaswell. Thosereasonsincludethat LTD hasneveroperatedanightshift atBannockburn

onayearroundbasis. Evenin its busiestyears,it only operateda secondshift from lateJuly

until Christmas.Dr. Thunderagreedthat constructionof thewall proposedby Dr. Schomerwas

not reasonablefor aseasonaloperation. (Dr. Tom Thunder,December9, 2002,p. 12).

Moreover,LTD discontinuedits night shift effectiveOctober18, 2002. While Mr. Voigt could

not guaranteethat therewould be no night shift in thefuture,it is noteconomicallyreasonableto
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requireLTD to spendmorethan$1 million basedon thepossibility of futureoperationsafter

10:00p.m. Moreover,the PCBshouldbe awarethatsinceDecember9, 2002,LTD hasleasedan

additional700,000squarefeetof spacein Aurora. BesidesBannockburn,LTD now hastwo

buildingsin Aurora(260,000and700,000squarefeet)andthe400,000squarefeetbuilding in

Napervillethatopenedin May2001. TheadditionalAurorabuilding shouldfurtherreducetruck

traffic atLTD’s Bannockburnfacility.

LTD, contraryto the suggestionby Complainants,is not acashcowthatcaneasilyafford

a wall costingmorethan$1 million. All businesseslook at thebenefitsofcapitalimprovements.

In this case,LTD offeredthefollowing stipulationto Complainantsregardingits financialability

to payfor anoisewall:

LTD Commoditiesstipulatesthatby borrowingmoney,it couldpay for the
constructionofa $623,350noisewall. However,anoisewall costingthat amount
would be asignificantexpensefor LTD with no operatingbenefitto LTD.

(October16, 2002, pp. 5-6). While Complainantswouldnot agreeto this stipulation,it still is

accurateregardingLTD’s position on a $623,500wall. LTD’s positionobviously would be the

sameregardingawall that costmorethan$1 million. Regardlessofwhetherawall cost

$300,000,$623,350,$1,500,000or $3,000,000,any proposedwall is noteconomically

reasonablewhenDr. Schomer,Dr. ThunderandSteveMitchell cannotassureLTD thatthewall

would eliminatecomplaintsfrom neighborsto thenorth (whethercurrentor futureresidents).

(February15, 2001,decision,p 28).

D. Priority Of Location Favors LTD

In its February15, 2001,decision,thePCBconcludedthat “LTD clearlyhasthepriority

of location.” (February15, 2001,decision,p. 27). This is an importantfactorto considerwhen
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E. LTD Is Not An Alleged Nighttime NuisanceUntil Noise
Is Emitted “Beyond The Boundaries” Of Its Property

LTD respectfullydisagreeswith thePCBthat it is anuisanceduringnighttimehours.

Evenif LTD wasanuisance,circumstanceshavechangedat thesite. Forthesereasons,LTD

doesnotbelieveit shouldbe requiredto build anoisewall anywhereon its property. Regardless,

thetwo nuisanceprovisionsat issueheregiveLTD aright to build anoisewall on its north

propertyline if it is ultimatelyrequiredto build awall. Section24 oftheEnvironmental

ProtectionAct providesthat“no personshallemit beyondtheboundariesofhispropertyany

noisethatunreasonablyinterfereswith theenjoymentoflife. . . .“ 415 ILCS 5/24. Similarly,

section900.102ofthePCB’sregulationsprovidesthat“no personshallcauseor allow the

emissionofsoundbeyondtheboundariesofhis property... soasto causenoisepollution in

Illinois. . . .“ 35 Ill. Adm. Code900.102. Theseprovisionsmakeclearthatnoiseis not a

nuisanceuntil it is emittedbeyondLTD’s property. Thus,LTD hasaright to operateits business

and emitnoiseall over its propertywithout creatinganuisance.TheseprovisionsgiveLTD a

right, if it is ultimatelyrequiredto build anoisewall, to haveapropertyline noisewall. Both Dr.

Schomerand Dr. Thundertestifiedapropertyline noisewall would be effective. (Dr. Paul

Schomer,October15, 2002,p. 145; Dr. Tom Thunder,October15, 2002,p. 262; December9,

2002,p. 20). SteveMitchell testifiedthathe couldputawall “within a foot or so” of LTD’s

northpropertyline. (SteveMitchell, October15, 2002,p. 251).

Dr. SchomerandDr. Thunderbothagreedthat aproperty-linenoisewall would havethe

addedbenefitofblocking noisefrom LTD’s northparkinglot. (Dr. PaulSchomer,October15,

2002,p. 196; Dr. Tom Thunder,October15,2002,p. 267). Theproblemwith aproperty-line
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noisewall is thatComplainantsdo notwantaproperty-linenoisewall. At thehearing,LTD’s

attorneymadethefollowing statementin his closing argument:

Justin wrappingup, I would stateto Mr. Kaiserandhis clients,I think theyoweit
to thePollution ControlBoardto statewhetherthey would agreeto awall on the
northpropertyline oftheheightsindicatedby Dr. Schomerin Exhibits Cl, 2 and
3. And if they’renot willing to haveawall on the northpropertyline, thenthey’re
not in this to reducenoisecoming to theirproperty. They’rein it just to try to hurt
LTD.

(December9, 2002,p. 160). Complainantsdid not answerthis questionin theirClosingBrief.

Thus, it is cleartheyarenot interestedin anoisewall for abatementpurposesbut to exacta

financialpenaltyfrom LTD.

III Conclusion

Fortunatelyfor ComplainantsandLTD, circumstanceshavechangedsinceFebruary15,

2001. As ofthehearinglastOctoberandDecember,LTD wasnotoperatingafter10:00p.m.

LTD wasnotevenoperatinga secondshift afterOctober18,2002. Sincecircumstanceshave

changed,it would be inappropriateundersection33(c) to requireLTD to build anoisewall at

any cost. Moreover,a financialpenaltywould be inappropriatesincetherehasbeenno alleged

nuisancesinceOctober18,2002.

LTD Commodities

~ ~
Jos~JiE. ~Iolar,oneOfIts Attorneys

ATTORNEYSFOR RESPONDENT
BAIZER & KOLAR, P.C.
513 CentralAvenue,

5
th Floor

HighlandPark,IL 60035
847-433-6677
847-433-6735(Fax)
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CERTIFICATE OF SERVICE

Theundersignedattorneycertifiesthaton April 21, 2003,he servedtheoriginal andnine
copiesoftheforegoing RESPONDENTLTD COMMODITIES’ CLOSINGBRIEF
REGARDiNGAPPROPRIATEREMEDIESby FederalExpressupontheIllinois Pollution
ControlBoard,at thefollowing address:

Ms. DorothyM. Gunn
Clerk oftheIllinois PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

andonecopy by fax andregularmailuponthefollowing person:

StevenP. Kaiser, Esq.
33 E. WackerDrive
Suite1750
Chicago,IL 60601
Fax: 312-782-4519

Jsph .Kolar


